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The EIO and MEIOR

* The EIO:

* The Directive 2014/41/EU of the European Parliament and of the Council of
3 April 2024 regarding the European Investigation Order in criminal

matters.
* The MEIOR Project: CoMPLUTERsE
« Consortium project funded by the EU
» Study of structures of judicial review MEIOR

« Six jurisdictions: Mould EIO Review

« Belgium, ltaly, Poland, Spain and Sweden.

UPPSALA Funded by the
Justice Programme (JUST) (2021-2027)
UNIVERSITET of the European Union

Project ID: 101046446
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The MEIOR Project, Part |

« Background:
« Judicial cooperation is driven by principle of mutual recognition;
« Mutual trust no longer understood as blind trust;

* Insufficient fundamental rights protection may lead to obstacles in the
functioning of the EU judicial cooperation system in criminal matters.

« MEIOR Study:
» Legal and empirical research
» National studies as basis for comparative and European studies

 Main research question: what is effective judicial protection in EIO
proceedings?
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The MEIOR Project, Part |l

» Goal: strengthening of mutual trust to benefit judicial cooperation.
* Training module for stakeholders.

» Scope of the research:
 What is a legal remedy?
« What is an effective legal remedy?

» Central role of judicial independence: structure important in guaranteeing principle of
effective judicial protection (Art. 47, CFREU).

* Independence in EIO proceedings
« Measures interfering with—

» Rights to physical and mental integrity, right to private and family life, right to property.

* Output: Set of 10 Guidelines that propose amendments to applicable rules and suggest
adjustments in practice.
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Outline

1. The MEIOR Project

 Focus on EIO and structures of control
« 3 different moments of control
« Approach to look analytically into EIO

« Analysis of EIO in practice
« |dentification of challenges

2. Guidelines on the working of the EIO
« Based on challenges

» Discuss possible improvements
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The working of the EIO

“EIO works well”!
« EIO proceedings generally function quite smoothly
* In relation w/ classic MLA instruments

Practical issues are, however:
» Dialogue does oftentimes not work: no direct connection
« Timing is often problematic: takes very long, no updates
« Language, incomprehension

Judicial cooperation with different speeds
« Serious/High profile cases v low profile/minor cases
« Specialised authorities v not specialised (or less specialised) authorities

Concerns from defence lawyers— marginal role
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Structures of controls

3 MOMENTS OF CONTROL

Control
on
execution
(refusal?)

1. Issuing phase — strong control

2. Executing phase — MR control

3. Reception phase (not in EAW) — admissibility/lawfulness control
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Judicial controls

* No clear common concept of judicial control and/or remedy in functioning of EIO

* |Issues worked out at national level
« Where sometimes conceptual differences emerge countries
* Procedural autonomy?

 Lack of thorough controls (particularly at executing and receiving phase) — see
following slide

« It is though questionable whether executing authority is de facto in the position to assess more
than macroscopic defects in the EIO

« Gavanozov |l judgement does not seem to have impacted the everyday practice of
judicial cooperation

« Reliance on mutual trust (!)
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Judicial controls Il

 Issuing phase
« Asymmetries in assessment of proportionality

 Executing phase
 Uneven controls, due to:
« different measures requested

- different structures of judicial controls and remedies at national levels
« Different approaches to remedies against EIO

« Unclear situation concerning confidentiality of EIO requests and possibility for parties to
challenge

 Reception phase

* Problematic control on evidence admissibility
 impractical and very weak (at times non existent)
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Further open issues

« EIO and videoconferencing

 Possible under Article 24

« But quite some national resistance
« Meanwhile cases with attempts to use Art. 24 EIO to ensure presence at trial
» Possible to stretch application of the EIO?

* Regulation 2023/2844

« Securing reliable and time-efficient communications between courts and competent

authorities for effective judicial cooperation and guaranteeing access to justice in cross
border cases in EU

 Legal framework of electronic transmission of documents; rules on use of

videoconferencing in criminal proceedings; rules on electronic trust services, acceptance
of electronic documents (e-seals, e-signatures)

» Recital 43 — not applicable to hearings for taking evidence
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10th Round Mutual Evaluations

« Council also running assessment of practical working of EIO

« REPORT ON THE 10th ROUND OF MUTUAL EVALUATIONS on the
implementation of the European Investigation Order (EIO):

https://data.consilium.europa.eu/doc/document/ST-14262-2023-REV-1/en/pdf

* Findings differentiated per country
« Show common problems but also scattered and fragmented practices

Faculty of Law and Criminology | Leuven Institute for Criminology (LINC)

KU LEUVEN

MEIOR Project (Funded by the Justice Programme (JUST) 2021—-2027 of the European Union, Project No. 101046446.


https://data.consilium.europa.eu/doc/document/ST-14262-2023-REV-1/en/pdf

GUIDELINES

« Based on legal and empirical findings

« SET of 10 Guidelines

« With amendments to applicable (internal and European rules) and
proposed adjustments in practice

» Goals
 To facilitate cooperation by easing contact between competent authorities

* To ensure effective judicial protection through a clearer division of tasks in matters of
judicial scrutiny

 To establish basis for future training and legal amendments

» Audience
« Guidelines for practitioners and/or policy makers and/or legislature
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Challenges and Improvements
The MEIOR Guidelines
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Scenario 1

* OkpbxeH npokypop Codwmsa (District Prosecutor Sofia)
* |[nvetigations on drug trafficking

« Wants to file EIO for search of premises and search of digital devices of
colleagues of suspect in Italy

e Question 1: What should prosecutor assess?
* Question 2: How can she do it?
e Question 3: Who does she contact?
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Scenario 1—Q1

* Question 1: What should prosecutor assess?

Measure available at domestic level for that case and internal competence of the
authority

Proportionality of measure
« How? Criteria?

Existence of adequate legal remedies
« Against EIO or against investigative measures?

Urgent — and secret?
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Scenario 1—Q2

* Question 2: How can prosecutor do it?
* Fill out the form! Annex A

SECTION C: Investigative measure(s) to be carried out SECTION G: Grounds for issuing the EIO

1. Describe the assistance/investigative measure(s) required AND indicate, if applicable, if it is 1. Summary of the facts
one of the following investigative measures:

Set out the reasons why the EIO is issued, including a summary of the underlying facts, a
description of offences charged or under investigation, the stage the investigation has reached, the
reasons for any risk factors and any other relevant information.

2. Nature and legal classification of the offence(s) for which the EIO is issued and the
applicable statutory provision/code:

O Obtaining information or evidence which is already in the possession of the executing authority

O Obtaining information contained in databases held by police or judicial authorities

] 3. Is the offence for which the EIO is issued punishable in the issuing State by a custodial
O Hearing sentence or detention order of a maximum of at least three years as defined by the law of the issuing
O witness State and included in the list of offences set out below? (please tick the relevant box)
o expert O participation in a criminal organisation
o suspected or accused person O terrorism
o victim o trafficking in human beings
o third party o sexual exploitation of children and child pornography
O Identification of persons holding a subscription of a specified phone number or IP address o illicit trafficking in narcotic drugs and psychotropic substances
O Temporary transfer of a person held in custody to the issuing State o illicit trafficking in weapons, munitions and explosives
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Scenario 1—Q3

* Question 3: Who do they contact?

* Need to find counterpart in Italy — how?
» Fiches Belges: https://www.ejn-crimjust.europa.eu/ejn/EJN_DynamicPage/EN/35

HOME / FICHESBELGES / FICHES BELGES DETAIL

FICHES BELGES

< Judicial cooperation measure ¥  Select another measure

for
A. EIO/ MLA MEASURES N EX

Securing evidence (A.30 - A.32)
A.30 Search and seizure

Measure Implementation MEAS Is this e ible in your State under International Judicial

URE
IMPLEMENTATION Cooperation?

First of all, it is worth highlighting that when there is well-founded reason to believe that
the body of evidence or, anyway, things pertaining to the crime are in a specific place or
that the arrest of the accused or the escaped person can be carried out there, a local
search is ordered by the Judicial Authority (the Public Prosecutor, during the
investigations, and the Judge, during the trial phase), with a reasoned decree.

The Judicial Authority can proceed personally or arrange for the act to be carried out by
judicial police officers delegated with the same decree.
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General guidelines: authorities

« PROBLEM: uncertainty on authorities
 Status issuing authorities
* |dentification of executing counterparts

 G1: Clearer indications needed to identify competent authorities in other
Member States (MS)

 Annex A some indications, but still insufficient
« Sometimes not fully completed

« Simplify identification competent counterpart in executing MS

* Improve update fiches Belges on EJN ATLAS
» Also with indication of territorial competence — in countries where relevant

 G1.1Amend Annex A

» To include website of issuing authority and reference to EJN website (for
identification executing authority)

* |ldentify contact points in MS to respond quickly
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Guidelines: issuing phase

« PROBLEM: uncertainty/confusion over elements of control of proportionality

* G2: Proportionality check should be streamlined

« Clarify difference between internal proportionality (adoption of measures)
and cross-border proportionality (issuing EIO)

« Clarify elements to be factored in both assessments

 For cross-border proportionality, clarify:

« Relevance of ‘costs’ inherent in triggering a procedure of judicial cooperation in
criminal matters

* Relevance—if any—of expected time/promptitude in execution of the measure (though
should not normally be relevant)

 Clarifications should be done either in national law or in soft-law—European
law for cross-border proportionality
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Guidelines: issuing phase I

- PROBLEM: defence frustrated when requesting issuing EIO

* G3: strengthen rules on EIO requested by the defence

* Proposal: clarify legitimate grounds for refusals of EIO requested by
defence
* In light of proportionality (see guideline 2)

 Decision (by the prosecutor) on whether to grant EIO must include an
evaluation of costs and benefits, but rejections must be limited to cases:

« of manifest irrelevance, or
* in which the ratio costs-relevance is particularly low
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Scenario 2

* Imagine now that the District Prosecutor in Sofia has managed (also thanks to
EJN) to identify the counterpart in Italy

* Prosecutor in Milan receives EIO with measures requested

* Question: What should Prosecutor do and what controls should the prosecutor
run?
« Check type of investigative measure requested
» Check existence of measure at national level
« Check availability of measure in a similar domestic case (how strict?)
« Check refusal grounds (how strict?)
» Check internal competence/procedure

« Check existence of internal legal remedies? (ECJ, Gavanozov I, C-852/19)
« Check competence of natl. authority? (HP, C-724/19)
* Inform suspect or other interested people?
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Guidelines: issuing phase ll|
Control on legal remedies in issuing State

« PROBLEM: Gavanozov Il (!)

« Completion of the EIO form with regard to Gavanozov judgments

« CJEU (Gavanozov I) does not impose to complete whole form, but it also states
(Gavanozov ) that national laws that do not provide for legal remedy (even for non-
coercive measures) are not in line with EU law and authorities from such jurisdictions
may not issue an EIO

« Does not have to be ad hoc legal remedy, but before end of the investigation the
measures should be amenable to scrutiny

« Thus: issuing state should refrain to file EIO if remedies not unavailable, but if it does
section J (about the available legal remedies) need not be completed

« G4: Issuing authorities should indicate legal remedy in section J where
feasible but in any case affirm under their responsibility that that
domestic remedies against measures existent and effective
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Proposed heading: Annex A

ANNEX A
EUROPEAN INVESTIGATION ORDER (EIO)

This EIO has been issued by a competent authority. The issuing authority certifies that the issuing
of this EIO is necessary and proportionate for the purpose of the proceedings specified within it

taking into account the rights of the suspected or accused person and that the investigative measures

requested could have been ordered under the same conditions in a similar domestic case. I request

The issuing authority also certifies that the issuing State provides for adequate judicial remedies

against the requested measure, in full compliance with European Union Law.

For the drafting of the form and for the identification of the authority in the requesting State, the
issuing authority can find all relevant information at the website of the European Judicial Network:

https://www.ejn-crimjust.europa.eu/ejn202 1/Home/EN.

SECTION A

Faculty of Law and Criminology | Leuven Institute for Criminology (LINC)
MEIOR Project (Funded by the Justice Programme (JUST) 2021—-2027 of the European Union, Project No. 101046446.

KU LEUVEN




Guidelines: issuing phase |V

« PROBLEM: unclear whether proceedings are secret in issuing State and whether

secrecy/confidentiality should be (should not be, could not be) safeguarded at the
stage of execution

« G6: Clarify whether proceedings are secret and ought to remain (wholly or
partly) secret during execution phase

 G6.1: Amend annex A to include section on confidentiality of proceedings

* |ssuing authorities should indicate state of confidentiality of file and whether suspect
can be informed of EIO even when suspect is not the person affected by the

requested measure
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Guidelines: between issuing and executing phase

- PROBLEM: lengthy procedures with some States and cases of no response

 State of uncertainty detrimental to mutual trust and
investigations/proceedings

« G5: Establish that the expiry of deadlines of directives for reception of
order and for sending materials is equivalent to refusal (unless executing
authority has requested extension, or at least informed of difficulties)

* G5.1: Make communication to Eurojust mandatory in above cases
 Also to ensure clearer picture on working of EIO
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Scenario 3

* The Prosecutor in France has collected evidence on behalf of an EIO filed by
the Procureur du Roi in Brussels on a case of fraud and tax evasion

* Evidence requested and collected is:
* Questioning of French witness B.
» Documents obtained from public administration

« Evidence already collected in internal French proceedings concerning telephone chats
of suspects with foreign colleagues (foreign colleagues under investigations in France
for criminal association and corruption)

* Question 1: How is evidence to be transmitted and what does the Prosecutor
in Brussel receive?

* Question 2: What kind of control should the Prosecutor in Brussels carry out?
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Scenario 3—Q1

* Question 1: How is evidence to be transmitted and what does the Prosecutor
in Brussel receive?
* Directive does not clarify
 Annex?

* |n practice either via mail (mostly) or via post

« Sometimes via officer of issuing State who attended collection of evidence in
executing State

* Translation is clearly necessary

» Other points remain uncertain
 should all evidence be transmitted or only relevant one?
« should accompanying information be provided?

* |[n practice: transmission of raw results translated

Faculty of Law and Criminology | Leuven Institute for Criminology (LINC) KU LEUVEN

MEIOR Project (Funded by the Justice Programme (JUST) 2021—-2027 of the European Union, Project No. 101046446.



Guidelines: executing phase

* PROBLEM: unclear depth of control at recognition level
 G7: Establish ‘light’ but clear control at the moment of recognition

« National ordre public not infringed

« Requested measure (or alternative measure allowing to reach the same result) available
according to principle of equivalence
« With a broad understanding of what a ‘similar domestic case’ is

* No grounds for refusal apply
* Necessary information provided

 Remedy (i.e. appeals) required if execution interferes with fundamental rights
* And only against execution of the measure!
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Guidelines: executing phase... recognition

« PROBLEM: unclear situations as to controls on remedies in issuing State

« G8: Clarify check in executing State on legal remedies in the issuing
state

« After Gavanozov Il there can be no reliance on (blind) mutual trust on this aspect

« However, no need to carry own control for executing State—control impracticable

« See guideline 4: issuing authority affirms under their responsibility that the indicated legal
remedy (ad hoc or not) is effective and that it corresponds to the level of protection afforded
in similar domestic cases

* Only in case of manifest doubt must executing authority ask the issuing authority to
clarify if effective remedies in place
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Guidelines: between executing and reception

- PROBLEMS:
 Large differences in way evidence sent back and received
* Uncertainty about what has happened in executing country
» Uncertainty about whether all results—or only some results—transmitted

* G9: Response of the executing authority should be streamlined into a
standardised response form to give issuing authority the necessary
information to evaluate the evidence transmitted

= INTRODUCTION ANNEX E
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Guidelines: response form—Annex E

Explain applicable legal basis for investigative measure (with translation)
« Standardised form with pre-written indication per type measure can help simplify work

Brief indication of investigative steps taken (what was done and how)
« With clarifications if all documents have been sent or only some

(Optional) Specific mention of the applicable procedural safeguards and of the
manner in which they were granted

* If requested by issuing State

Report (minutes) of measure attached + translation
« Form as ‘explanation’ for issuing MS of context (and content?) of minutes

Possible exceptions

« Simplified form for execution of EIO simply seeking the collection of information already in
police data bases or other data bases accessible to the executing authorities (simplified
form)
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ANNEX E

Legal basis/bases
EUROPEAN INVESTIGATION ORDER (EIO)

This EIO has been executed by the requested competent authority. The executing authority certifies

g s 2 Translation of national provision or website where translated provision can be found
that they have executed the requested measures to the best of their abilities and in a loyal manner. P P

SECTION A

Executing State:

Brief description of activity carried out (with indication if all results transmitted or only selection)

Requesting State:

EIO number/reference/date
SECTION B
Executing authority

Tick the type of authority which executed (or supervised the execution of) the EIO:

O judicial authority
. - o Obtaining information contained in databases held by police or judicial authorities
o *any other competent authority as defined by the law of the issuing State .
i . Internal name of executed measure (original and translated)
Name of representative/contact point:

Legal basis/bases
Address:

Tel. No: (country code) (area/city code)
Fax No: (country code) (area/city code)

E-mail Translation of national provision or website where translated provision can be found
-mail:

Signature of the executing authority and/or its representative certifying the content of the EIO as
accurate and correct:

Name:

Post held (title/grade): Brief description of activity carried out (with indication if all results transmitted or only selection)

Date:

Official stamp (if available):
SECTION C: Executed Measure(s)

Please indicate here below the measures that have been executed, providing also indications as to
departures from the requested formalities

o Obtaining information or evidence which is already in the possession of the executing o Hearing
authority

Internal name of executed measure (original and translated)

m] witness

[u} expert

ANNEX E EN ANNEX E EN
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Annex E, sec. C — close-up

O Information on banking and other financial operations

Internal name of executed measure (original and translated)
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- SECTION D: Non-executed measures
A n n e x s e ct I o n S D E F Indicate whether some of the requested measures have not been executed and explain briefly why

SECTION E: Secrecy/confidentiality

D - N O n = exe C U te d m e a S U re S Indicate whether the execution has taken place safeguarding confidentiality of the proceedings or

not

m] [ fully secret/confidential
o [ partly secret/confidential — information given to (witness/victim/lawyer/ suspect)
[u} [not confidential

Further information if needed

E C O n fl d e ntl a I Ity SECTION F: Legal remedies
1. Please indicate if a legal remedy has been filed against the issuing of an EIO, and if so

please provide further details (description of the legal remedy, including necessary steps to take and
deadlines):

2. Authority in the executing State which can supply further information on procedures for
seeking legal remedies in the executing State:

F — Legal remedies NAIIE: ..ttt
Contact person (if applicable):..........cceiriiiiririciinicce et
AQATESS! ...ttt e ettt sttt s et s enen
Tel. No: (country code) (area/city code)
Fax No: (country code) (area/city code)
E-mail: (country code) (area/city code)

ANNEX E EN
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Scenario 3—Q?2

* Question 2: What kind of control should the Prosecutor in Brussels carry out on the
evidence received?

* Directive remains silent
 Assessment of evidence issue of natl. law
« But... ECJ, C-670/22, M.N.

 Risks for fairness, fundamental rights and proportionality?
« E.g. internet and telephone chats already collected in

» Landscape of solutions in natl. law differs
« Assessment on the basis of internal standards (compliance w lex fori)

« Assessment on the basis of foreign standards (compliance w lex loci)
» Assessment on the basis of general (ECHR) standards
* Mixed solutions

» Belgium: compliance with lex loci + control on reliability and general fairness
* In practice: “mutual trust” (!)

 Problem: how can scrutiny be carried out?
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Guidelines: control on the receiving end

« PROBLEM: difficult assessment of lawfulness foreign evidence on basis of
foreign law

 Judge issuing country no guardian of legality in the executing MS

« Minimum level of control necessary to ensure standard of fundamental
rights protection as set out at international level

* G10: ensure adequate control on lawfulness (but not control of foreign
evidence on the basis of foreign law)

 Evaluation to be made on the basis of minimum European standards (EU
law and ECtHR, where available)

« Control to be done based on the basis of information included in the response form
outlined above and on the information and argumentation included in defence
memorials/oppositions/legal remedies advanced by defence
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The Guidelines

Faculty of Law and Criminology | Leuven Institute for Criminology (LINC)

MEIOR Project (Funded by the Justice Programme (JUST) 2021-2027 of the European Union, Project No. 101046446. A, KU LEUVEN




The Guidelines: G1-G5

* G1: Improve indications in order to identify competent authorities in
other Member States (MS)

* G2: Proportionality check should be streamlined
* G3: Strengthen rules on EIO requested by the defence

* G4: Issuing authorities should indicate legal remedy in section J but in
any case affirm under their responsibility that that domestic remedies
against measures existent and effective

« G5: Establish that the expiry of deadlines of directives for reception of
order and for sending materials is equivalent to refusal (unless executing
authority has requested extension, or at least informed of difficulties)

« G5.1: Make communication to Eurojust mandatory in above cases
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The Guidelines: G6—-G10

« G6: Clarify whether proceedings are secret and ought to remain (wholly
or partly) secret during execution phase
+ G6.1: Amend annex A w/ section on confidentiality of proceedings

« G7: Establish ‘light’ but clear control at the moment of recognition
« G8: Clarify check on legal remedies in the issuing state

* G9: Response of the executing authority should be streamlined into a
standardised response form to give issuing authority the necessary
information to evaluate the evidence transmitted = INTRODUCTION
ANNEX E

* G10: move away from control of foreign evidence on the basis of foreign
law
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Thank you for your attention!

The MEIOR Team

WWW.meior.org
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